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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 4th day of Novenber, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13128
V.

DOUGLAS GARY HOUSLEY,

Respondent .

N N N N N N N N N N N N N N

ORDER DI SM SSI NG APPEAL

The Adm nistrator has noved to dism ss the appeal filed by
the respondent in this proceedi ng because it was not, as required
by Section 821.48(a) of the Board's Rules of Practice,’ perfected

'Section 821.48(a) provides as follows:

"8 821.48(a) Briefs and oral argunent.

(a) Appeal briefs. Each appeal nust be perfected within 50
days after an oral initial decision has been rendered, or 30 days
after service of a witten initial decision, by filing with the
Board and serving on the other party a brief in support of the
appeal . Appeals may be dism ssed by the Board on its own
initiative or on notion of the other party, in cases where a
party who has filed a notice of appeal fails to perfect his
appeal by filing a tinely brief."
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by the filing of a tinely appeal brief. W wll grant the
notion, to which respondent has filed a reply in opposition.

The record establishes that respondent filed a tinmely notice
of appeal fromthe witten decision the |aw judge served on July
21, 1993, but he did not file an appeal brief wthin 30 days
after that date; that is, by August 20.° In response to the
notion to dismss, respondent argues that his brief, filed August
25, was tinely because, consistent with advice provided with the
| aw judge's decision, it was filed within 30 days fromthe date
he filed a notice of appeal (i.e., July 28). W do not agree
that the respondent was so advi sed.

Respondent maintains that the tineliness of his appeal brief
i s denonstrated by the "plain, unanbi guous |anguage" of the
i nformati on on appeals attached to the law judge's witten
decision. Specifically, respondent points to the foll ow ng
passage in an attachnment to the decision entitled "Appeal s":
"Any Party to this proceeding may appeal this Initial Decision or
Order by filing, with the Board, a Notice of Appeal within ten
(10) days after this date. Such Appeal nust be perfected within
thirty (30) days after this date by filing, with the Board, a
Brief in support of such appeal." Respondent, al beit recogni zi ng
that he had 10 days fromthe service date of the | aw judge's
decision to file a notice of appeal, nmaintains that the term
"this date" in the second of the two quoted sentences refers not
to the service date of the decision to which the advice was
attached, as the termnust nean in the first sentence, but to the
date of any notice of appeal that mght be filed within the 10
days following the date of service of the decision.® W think
that such a belief reflects an unwarranted m sreadi ng of the

*The | aw j udge' s deci sion, on cross notions for sumary
judgnent, affirns an order of the Adm nistrator revoking
respondent's private pilot certificate (No. 552982249) under
section 61.15(a) of the Federal Aviation Regul ations.

‘W rejected a simlar argument in Adnministrator v. \Wbber,
NTSB Order No. EA-3006 (1989). In that case, the respondent
contended that the follow ng advice justified his belief that the
30 days for filing an appeal brief ran fromthe date of filing of
a notice of appeal: "An appeal fromthe decision and order
herein may be made by filing with the Board...a notice of appeal
within 10 days from date of service hereof, perfected by the
filing of brief in support thereof within 30 days fromsaid
service date." See also, Admnistrator v. Walsh, NTSB Order No.
EA- 2601 (1987) ("Since the only antecedent for the reference to
"this date" in the quoted statenment is "today's date", there is
no basis for construing the law judge's use of the term"this
date" to nmean sone date wthin the next 10 days on which
respondent mght file a notice of appeal.")
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guot ed advice, which, in our opinion, by referring in both
sentences to "this date,"” clearly indicates that both tinme
periods begin on the sane day.® Respondent's position is also
contrary to the explicit, actual |anguage of the applicable rule
(see note 1, supra), a copy of which had previously been
furnished to him

In view of the foregoing, we are not persuaded that
respondent’'s error as to the deadline for his appeal brief
est abl i shes good cause for its tardiness. See, e.qg.,
Adm nistrator v. Near, 5 NTSB 994 (1986) (Unfounded m stake as to
filing requirement does not constitute good cause.). In the
absence of a show ng of good cause, dism ssal of the appeal is
requi red by Board precedent. See Admi nistrator v. Hooper, NTISB
Order No. EA-2781 (1988).

ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Admnistrator's notion to dismss is granted, and

2. The respondent's appeal is dism ssed.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above order.

‘Conpare Section 821.57(b) of our Rules of Practice,
pursuant to which a brief in support of an appeal from an
energency order of the Admi nistrator nust be filed "[wjithin 5
days after the filing of the notice of appeal...."



